LIMITED PARTNERSHIP

CHARACTERISTICS
OF A LIMITED PARTNERSHIP

In many particulars, the limited partnership is the same as a general part-
nership. It is an association of two or more persons carrying on business as
co-ownersfor profit with one or more general partners and one or more lim-
ited partners.! The limited partnership enjoys certain characteristics of acor-
poration insofar asthe limited partners are concerned, sincetheir investment
and limited liability resemble those of a shareholder of a corporation. The
genera partnersin alimited partnership are governed by all therules of gen-
era partnership discussed in Chapter 3. A limited partnership, however, isa
two-part business form, and the rights and responsibilities of the limited and
general partners must be distinguished.

Most states have adopted aform of the Uniform Limited Partnership Act?
to regulate the formation and operation of limited partnerships. The original
Uniform Limited Partnership Act was approved in 1916, and afew states still
usetheact inits original form. A substantially revised act was approved by
the commissioners in 1976 and several amendments were made in 1985.
This Revised Uniform Limited Partnership Act (RULPA) has been adopted
in most states and is currently the basis for most limited partnerships
throughout the country. In 2001, the commissioners further modified the
uniform law and published a Uniform Limited Partnership Act of 2001
(ULPA 2001), which further modernizes limited partnership law and re-
moves some of thetrapsfor the unwary practitioner that developed under the
prior statutes. State legislatures are currently considering whether to adopt
ULPA 2001. Consequently, at least three different approaches may be found
inany local laws concerning the statutory basisfor limited partnerships. This
chapter refers primarily to the rulesfrom RULPA, since it statesthe law that
most states currently use, although it discusses unique issues that arose un-
der the original act and important new changes that are being proposed in
ULPA 2001 (for those who insist on knowing everything about limited part-
nership law throughout the country).

The most important statutory requirement under all versions of the act,
thefiling of alimited partnership certificate, isdiscussed in detail later inthis
chapter. It is important to note at the outset, however, that the limited part-
nership may be formed only with the formality prescribed in the statute and
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may not be born of a simple private agreement between the parties. Like a corporation, this
form of businessisformed by filing documents with a public filing office, usually the Secre-
tary of State, and the fact that these documents disclose information about the operation of the
business and theidentity of the participants may pose additional problemsfor the person draft-
ing the documents.

GENERAL PARTNERS OF A LIMITED PARTNERSHIP

Each limited partnership must have at least one general partner who faces the same risks and
responsibilities as a partner in a general partnership. The liability exposure of limited partners
isconfined to their contributions, but the general partner suffersunlimited liability, meaning that
hisor her individual assets are vulnerableto firm creditors. In the previous chapter, you learned
that in many states a partnership can be registered as alimited liability partnership to insulate
the genera partner from individual liability for partnership debts and obligations. Those same
statutes also allow for limited partnershipsto register to avoid the personal liability of the gen-
eral partner. The general partner also hasfull responsibility for management and control of the
partnership affairs, since limited partners historically have been forbidden to participate in the
control of the businessiif they are to maintain their limited liability status.*

One person may be both ageneral partner and alimited partner at the same time® simply by
naming the person as a partner in both capacitiesin the partnership agreement and the certifi-
cate of limited partnership filed to form the partnership. This may produce some benefits for
the person serving in both capacities. In a person’s status as general partner, he or sheisfully
liable for firm obligations and has no limited liability. However, that person’s contribution as
alimited partner ranks with the priorities of other limited partners for dissolution purposes,®
and his or her limited partnership interest is freely transferable without causing a dissolution
of the partnership.’

If the limited partnership has two or more general partners, the rights and responsihilities
between those general partners are the same as in any general partnership.

A partner’'s status isthat of ageneral partner if that partner isidentified asagenera partner
in the partnership agreement and named as a general partner in the certificate of limited part-
nership.® Once the original certificate of limited partnership has been filed, additional general
partners may be admitted in the manner provided in the partnership agreement, or if the agree-
ment is silent, with the written consent of all partners, both general and limited.®

There are several ways a general partner can dissociate or withdraw from the limited part-
nership, either intentionally or accidentally. The general partner “ceases to be a genera partner
of the partnership” whenever one or more of the following situations occur.

1. The general partner withdraws by giving notice to the other partners (this action may vi-
olate the partnership agreement and cause the general partner to be liable for damages).'°

2. The genera partner assigns the interest he or she owns in the partnership to another per-
son who is not a partner. This action does not make the other person a partner in the part-
nership; it merely entitles that person to receive the distributions to which the general
partner would be entitled. Neverthel ess, the assignment causes the general partner to cease
being a partner of the partnership.t*

3. Thegeneral partner isexpelled or removed asagenera partner in accordance with the pro-
cedure described in the partnership agreement.

4. The general partner admits personal insolvency (such as by filing a petition in bankruptcy
or by agreeing to reorganization of his, her or its debts), but the general partner may con-
tinue being a partner if the partnership agreement excuses such an act.*?

5. Thegenera partner dies or isincompetent, or in the case of ageneral partner that isan as-
sociation (such as a corporation, atrust, or another partnership), the association is termi-
nated or dissolved.™

Recall that the withdrawal of a genera partner has the effect of dissolving the partnership
under general partnership law.'® The same effect occurs under limited partnership law, with



three major exceptions: (1) al of the partners may consent to the continued service of a gen-
eral partner who has been subject to the foregoing events of withdrawal;*® (2) another general
partner may be permitted under the partnership agreement to continue the business even
though a fellow general partner has withdrawn; (3) all of the partners may agree in writing
within ninety days after the withdrawal of the general partner to continue the business by the
appointment of one or more additional general partners.'’

If the partnership agreement permitsit, general partners have aright to vote (on aper capita
or any other basis prescribed in the agreement) separately as general partners or together with
the limited partners on any matter affecting partnership business.'®

The remaining sectionsin this chapter deal with the limited partnership’s unique variations
from a general partnership. In all respects except those specifically set forth in the following
sections, alimited partnership is governed by the same rules as a general partnership, includ-
ing the general partner’sfiduciary dutiesto account for profits, care for partnership assets, not
compete with the partnership business, faithfully serve the partnership business without di-
versions, fully disclose information relevant to partnership affairs, and act in areasonably pru-
dent way in administering the partnership activities.'®

LIMITED LIABILITY AND CONTRIBUTIONS

The most significant characteristic of the limited partnership is that limited partners are pro-
tected from full individual liability. Theliability of the limited partner islimited to the amount
of that partner’s investment as stated in the partnership agreement, and the limited partner’s
individual assets cannot be reached by partnership creditorsfor obligations of the limited part-
nership. In this respect, the limited partner is aimost exactly like a shareholder of a corpora-
tion. This feature makes the limited partnership particularly attractive for persons with
substantial private resourcesthat they prefer not to risk in the business enterprise. The only po-
tential lossis the investment.

The original Uniform Limited Partnership Act significantly restricted the limited part-
ner's available source of contributions. That statute permitted contributions by a limited
partner in cash or other property only. No contribution of services was permitted.?* Thisrule
was based, in part, on the prohibition against a limited partner’s participation in manage-
ment. Under the revised and new acts, partners may contribute cash, property, or services
rendered, or may simply promise through a promissory note or other agreement to contribute
cash or property or perform services in the future.?? These expanded contribution rules re-
flect the attitude of the drafters of the revised act that personswho participate aslimited part-
ners in modern limited partnerships should be able to participate in some aspects of the
management of the business without losing their limited liability protection. The manage-
ment rights of the limited partner under the new statutory provisions are discussed in the
next section of this chapter.

Partnership creditors are entitled to rely upon alimited partner’s contribution as a source
for payment of their obligations. Consequently, the limited partner’s written promise in the
partnership agreement to contribute assets or services to the partnership can be enforced by
the creditors of the partnership. If a partner is unable to perform (because he or she has dis-
posed of the asset promised to be contributed or is dead or disabled), that partner (or his or
her estate) will be obligated to contribute cash equal to the value of the defaulted contribu-
tion.Z The other partners of the partnership may be forgiving, however, and may, by aunan-
imous consent, agree to forgo any contribution not made by alimited partner. Nevertheless,
any creditors who extended credit to the partnership before the other partners forgave the
obligation may still be ableto enforce the original obligation for the contribution against the
limited partner.?

Historically, the law provided two limitations on the manner in which the limited partner’s
involvement in the partnership was projected to the outside world. Limited liability will only
be observed provided the limited partner does not actively participate in the control of the
business and does not knowingly permit the use of his or her name in the firm name (with
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some exceptions that are discussed later). The new act eliminates these restrictions on alim-
ited partners activity. However, even with these restrictions under the laws currently in effect
in most states, the limited partner would be liable to a person who reasonably believes, based
upon the limited partner’s conduct, that the limited partner is a general partner of the part-
nership. The limited partner could also be liable to creditors who extend credit to the part-
nership without actual knowledge that the limited partner is not a general partner.®

When alimited partner discovers that thereis a possibility of personal liability and erro-
neously and in good faith believes that he or sheis alimited partner in the partnership, that
partner may avoid individual liability by filing the appropriate certificate or amendment to
the certificate (if a creditor is asserting that the limited partnership was improperly formed
or maintained). The limited partner may withdraw from future equity participation in the
partnership by filing a certificate of withdrawal. By taking these actions, a limited partner
would be liable only to a creditor who believed in good faith that the limited partner was a
general partner of the partnership at the time of the transaction for which liability is
claimed.?® For example, suppose that Robbie Schwarz agreed to be alimited partner inalim-
ited partnership formed with Michael Crouch as the general partner to operate an apartment
building. Although the partnership agreement was signed by both Robbie and Michael, the
limited partnership certificate was not filed properly, and, consequently, the limited part-
nership was not properly formed. A contractor was hired to construct some improvements
to the apartment building and took instructions from Robbie because Michael was out of
town when the work was begun. If the contractor’s bill is not paid, the contractor might at-
tempt to recover from both Michael and Robbie personally as partners. Robbie could avoid
liability to the contractor by filing the certificate of limited partnership or filing a certificate
of withdrawal and by showing that the contractor did not believe in good faith that Robbie
was a general partner of the limited partnership.

MANAGEMENT AND CONTROL

The general partners of alimited partnership manage the business, and their management re-
sponsihilities and rights are the same in alimited partnership as they are in a general partner-
ship.?” The partnership agreement usually provides for the specific authority of the general
partner and for any desired limitations on the general partner’s authority. There are certain ac-
tivities a general partner may never do without the consent of the limited partners, including
acting in contravention of the agreement or interfering with the ordinary business of the part-
nership, possessing partnership property for other than business purposes, admitting another
general partner, and confessing ajudgment against the firm.?® The general partner also hasthe
fiduciary duties inherent in the partnership relationship and as any agent would have to the
principal for whom the agent is conducting business.?

To preserve the limited partner’s limited liability status, all management and control over
partnership affairs should be vested in the general partner. Historically, this prohibition against
management participation has caused some uncomfortable uncertainty in the limited partner-
ship organization because it is difficult to predict the extent of participation that will defeat a
limited partner’s limited liability status.

Under most states' current law, limited partners are not permitted to participate in the con-
trol of the business if they wish to enjoy limited liability; however, alimited partner is not re-
garded as participating in the control of the business simply because he or she is involved in
one or more of the following situations:

1. being acontractor for or agent or employee of the limited partnership or the general part-
ner, or being an officer, director, or shareholder of the corporate general partner;
consulting with and advising the general partner regarding the business of the partnership;
acting as a surety for the partnership to guarantee or assume its specific obligations;
bringing a derivative action on behalf of the partnership;

requesting or attending a meeting of partners; or
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6. proposing or voting on the firm’s dissolution, a sale of substantially all of the firm's
assets, the incurrence of debt outside the ordinary course of business, a change in the
nature of the business, the admission or removal of a general or limited partner,
amendments to the partnership agreement, transactions having a conflict of interest,
or anything else that the partnership agreement permits the limited partners to decide
by vote.

These activities described in the statutes are regarded as safe harbor activities, meaning that
alimited partner may safely participate in these activities without risking theloss of limited li-
ability. Most statutes even recognize that thisis not a complete list of activitiesalimited part-
ner may undertake. Because of the difficulty in applying the management rules to limited
partners and the uncertainty created by the general standards stated in the statutes, the new uni-
form act assures limited partners of limited liability “even if the limited partner participatesin
the management and control of the limited partnership.”* However, the issue of the limited
partner’s participation in the control of the business till remains an issue under most states
current laws.

Limited partners are always entitled to inspect and copy the books and to have an account-
ing of partnership affairs. They also have the right to be informed on all matters respecting the
business of the firm, and may demand any information from the general partners asisjust and
reasonable.*

ADMISSION, SUBSTITUTION,
AND WITHDRAWAL OF A LIMITED PARTNER

Unlike general partners, limited partners may freely come and go, with very few restrictions.
If provisions are made in the partnership agreement and the certificate of limited partner-
ship, additional limited partners may be admitted without the consent of the existing limited
partners by complying with the procedures in the partnership agreement, and if necessary
under local law, by filing an amendment to the certificate.®? Similarly, alimited partner may
withdraw from the partnership and receive areturn of hisor her capital contribution without
causing a dissolution of the firm.*® If the limited partner’s contribution is essential to the
continued operation of business, however, thisright to withdraw may be restricted or denied
by the agreement.

The law permits alimited partner to withdraw and demand the return of his or her contri-
bution on the date specified for return of the contribution in the partnership agreement or upon
giving six months notice in writing.* The contribution also may be returned at any timeiif all
partners, general and limited, consent to its return. However, the investment will be returned
only if the firm’s creditors have been paid or sufficient assets remain to pay them, which may
mean that a limited partner will receive nothing if the partnership’s debts are greater than its
assets.® Unless the partnership agreement provides otherwise, or all partners consent, the lim-
ited partner has the right to demand only cash in withdrawal, even if other property was con-
tributed to the partnership.®® In many states, an amendment of the certificate must be filed to
reflect the withdrawal.

The partnership agreement or certificate may grant to alimited partner authority to substi-
tute a new limited partner in his or her place without the consent of the other partners. If the
agreement does not contain such express authority, the transfer or assignment of alimited part-
ner’sinterest has an effect similar to that of the assignment of a general partner’sinterest. The
assignment grants to the assignee the right to receive the valuabl e characteristics of the limited
partner’s interest (the right to profits and other distributions—called the “limited partner’s
transferable interest” under the new law) but it does not make the transferee a new partner un-
less all the partners consent.” Any substitution of limited partners, by the power of agreement
or by consent, may require an amendment to the certificate to reflect the change.® (See Ex-
hibit 4-1, Assignment of a Limited Partner’s Transferable Interest, and Exhibit 4-2, Consent
to Substitution of a Limited Partner.)
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Exhibit 4-1.

Assignment of aLimited
Partner’s Transferrable
Interest

Exhibit 4-2.

Consent to Substitution of a
Limited Partner

ASSIGNMENT OF A LIMITED PARTNER'S TRANSFERABLE INTEREST

For value received, |, the undersigned, of , hereby assign to , of
, the whole of my interest in the limited partnership of ,
conducting business under a partnership agreement dated , 20 .
Effective upon the signing of this instrument, the assignee shall be entitled to
receive the transferable interest, including without limitations, the share of the
profits or other compensation by way of income to which | would otherwise be
entitled, and to the return of my contribution to the capital of the partnership. In
the event that all the other members of the partnership consent thereto, the
assignee shall be entitle to all the rights which |, as alimited partner, had in the
partnership.
Dated ,20 . [Signature]
[ Acknowl edgement]

CONSENT TO SUBSTITUTION OF A LIMITED PARTNER

We, the undersipned, being all the members of the limited partnership of

S—  EXCOPL e WHO BV an instrument dated 20, and
duly acknowledged by her, has assigned her entire interest as a limited partner in
this partnership to of do hereby consent that he

substituted as a limited pariner in the place of and entitled to all the
rights which had as a limited pariner in this parinership pursuant to the
terms of the parinership agreement dated 2

Dhated 20 [Signatures)

DISSOLUTION OF A LIMITED PARTNERSHIP

Causes of Dissolution

Dissolution of limited partnerships is very similar to dissolution of general partnerships (dis-
cussed in Chapter 3). The mgjor distinctions stem from the limited partner’s typical position
outside of the management of the business. A limited partner isusually a passive investor, like
ashareholder of acorporation, and although the limited partner’s demise, insanity, bankruptcy,
or withdrawal may be a sad event, none of those thingswill affect the continuation of the busi-
ness. Consequently, the incapacity of alimited partner does not cause dissolution. Similarly,
the limited partner may withdraw his or her capital contribution (investment) and demand its
distribution, and the partnership may continue without that partner. Most authorities agree,
however, that misconduct by a limited partner, including any act that would adversely affect
the business of the firm, would be grounds for dissolution by the other partners. In general, a
limited partner has a contractua relationship with alimited partnership and is not regarded as
an integral person for the operation of the business of the partnership. Nevertheless, the with-
drawal by alimited partner before the termination of the partnership may be disruptive, at least,
and a serious breach of the agreement, at worst. To guard against challengesto the permanence
of estate planning limited partnerships, some states have amended their laws to prohibit lim-
ited partner withdrawal unless otherwise provided in the limited partnership agreement, and
the new uniform act recognizes the limited partner’s power to withdraw but permits the part-
nership agreement to eliminate it. If alimited partner withdraws from the partnership, right-
fully or wrongfully, the business may continue, and any damages caused by the limited



partner’s withdrawal will simply be subtracted from the return of the limited partner’s invest-
ment, as would be the case with any contract breach.

The limited partnership will be dissolved at the times for termination of the partnership
specified in the certificate of limited partnership or in the partnership agreement. Furthermore,
as with general partnerships, all partners of the limited partnership may consent to a dissolu-
tion at any time.*

Limited partners have only limited rightsto ask for dissolution of the partnershipif all other
partners are not willing to dissolve the firm. A limited partner may have the right to request a
dissolution by decree of court whenever it is not reasonably practical to carry on the business
under the partnership agreement.”’ This is a very broad standard and probably incorporates
most of the causes justifying dissolution under the original laws of limited partnership, such
asincapacity of ageneral partner, misconduct or breach of the partnership agreement by apart-
ner, or other business or legal reasonsthat would justify termination of the business based upon
changed circumstances.* On the other hand, the limited partner may not be able to require a
dissolution of the partnership for purely selfish reasons under the Revised Uniform Limited
Partnership Act. For example, under the original act, it was possible for alimited partner to re-
quest adissolution of the firm if the limited partner had rightfully demanded a return of a cap-
ital contribution but the demand had been ignored.*? Under the revised act, the demanding
limited partner is simply treated as an ordinary creditor of the partnership and may obtain a
judgment for the amount of the unreturned contribution; and under the new uniform act, the
limited partner is simply treated as a transferee of its own transferable interest in profits and
other distributions.*® In the formation of the partnership, however, limited partners can be
granted the power to request dissolution under such circumstances and that right can be in-
corporated into the original partnership agreement.

The general partner isthe only integral partner of thefirmin the law of limited partnerships. A
genera partner will be deemed to have withdrawn from the limited partnership by resigning
(through written notice); assigning hisor her interest in the partnership to athird person; being re-
moved in accordance with the agreement; becoming bankrupt (or taking action similar to bank-
ruptcy); dying; becoming incompetent; or in the case of agenera partner that is another business
organization, ceasing to be avalid entity under law.* These events of withdrawal result in adis-
solution of the partnership unless there is at least one other general partner and the partnership
agreement permitsthe businessto be carried on by theremaining genera partner, or unless, within
ninety days after the withdrawal, al partners agree in writing to continue the business and to the
appointment of anew or additional general partner.®® Although the various acts do not explicitly
S0 state, acts of misconduct by the general partner that violate the partnership agreement but that
do not result in removal of the partner probably still qualify as grounds for dissolution through
court action on the request of either general or limited partners.*

Continuation of a Limited Partnership Following Dissolution

A disadvantage of a genera partnership is the possibility that an accidental dissolution will trig-
ger the obligation to wind up and liquidate the assets of the business at an inopportune time. The
antiquated rules of general partnership permit acontinuation of the businessby theremaining part-
nersonly if the agreement anticipates the dissolution or if the dissolution iswrongfully caused.*’
Since the limited partnership is considered to be a useful business organization for modern trans-
actions, and since limited partnership law has been revised severa times in response to modern
practices, the consequences of dissolution aremuch lessdrastic under limited partnership law than
they are under general partnership law. As previously mentioned, the mereinability of the general
partner to continuein that capacity doesnot eliminate the continuation of the partnership business.
The partnership agreement may anticipate such an event and provide for the continuation of the
business by another named general partner. Even if the partnership agreement issilent on thisis-
sue, the limited partners may, within ninety days after an event of withdrawal, agree in writing to
continue the business without interruption.®® Nevertheless, it is preferable to anticipate all poten-
tial events of dissolution and to providein the partnership agreement for the procedure to continue
the business. It is also best to name the person who will serve as ageneral partner if the origina
general partner is unable to continue to serve.
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Termination and Winding Up

If acause for dissolution occurs and the businessis not continued, the limited partnership must
be liquidated. The partnership agreement may (and should) anticipate the procedure for wind-
ing up by designating appropriate liquidators and giving them specific instructions concerning
the procedure for liquidation. Limited partners were formerly prohibited from participating in
the winding up of alimited partnership unless they obtained court permission.*® Under the re-
vised and new acts, unless the partnership agreement provides otherwise, limited partners may
serve as liquidators, as may genera partners who have not wrongfully dissolved the limited
partnership.>®

The original act prescribed a scheme of priorities for the distribution of assets of alimited
partnership that created a substantial incentive for capital investment by limited partners. The
effect of the original act wasto prefer limited partnersin the distribution of assets, so the gen-
era partners could be paid only after the limited partners were fully satisfied.

Under the current law there is no preference for limited partners unless the agreement cre-
ates one. The assets of the limited partnership are to be distributed as follows:

1. to creditors, including partners who are creditors, in satisfaction of liabilities of limited
partnership, other than liabilities for distributions provided to the partners in the partner-
ship agreement;

2. toall partners and former partnersin satisfaction of any liabilities for distributions agreed
under the partnership agreement; and

3. to all partners for the return of their contributions and, then, for their proportionate share
of the excess assets (which constitute their share of profit.)*

Noticethat general and limited partnersrank at the samelevel for receipt of partnership dis-
tributions under the modern statutory provisions, but, as with general partnerships, it is still
possibleto providefor adifferent scheme of distributionsin the partnership agreement, aslong
as business creditors are fully paid. Thus, a preference to distributions can be used as an in-
centive to obtain capital contributions of limited partners.

TAXATION OF A LIMITED PARTNERSHIP

Typicaly, alimited partnership is treated like a general partnership for tax purposes. Recall
that the general partnership acts only as a conduit through which income is deemed to be dis-
tributed to each partner in the proportions specified in the agreement. The normal limited part-
nership has the same treatment, which may be an advantage to the limited partner seeking to
declare losses to offset similar passive income from other sources.

Thistax advantage from offsetting lossesis one reason limited partnerships have become fa-
vored forms of organization for devel oping real estate and operating rental property. The accel-
erated depreciation allowances available for these enterprises produce paper losses, which are
passed directly to the partners and shelter other income from taxation. More recent tax laws
have significantly reduced this advantage, however, by requiring that losses from partnership
investments (where a partner is not actively involved in the business of the partnership) be off-
set only against income from other passive investment sources. For example, if alimited part-
nership owned an apartment building and received income from rents, reduced by expenses of
operation and depreciation of the building, any losses that resulted from the fact that expenses
and depreciation exceeded the income could only be offset against other income from other
rental properties. It is not possible to offset the “ passive” partnership losses against income of
apartner received from his or her employment. Federal law has devel oped a hostile attitude to-
ward tax-sheltered investments of any type and has imposed significant restrictions on a part-
ner’s ability to offset income with losses and severe pendltiesfor tax-motivated deductions that
are not clearly authorized by the law. Consequently, the perception of alimited partnership as
atax-advantaged business enterprise has been considerably blurred. Most limited partnerships
now promise significant real economic benefits to attract limited partners, rather than promis-
ing paper deductions and losses to tax-motivated investors.



Recently, the Internal Revenue Service issued new classification regulations® for taxation
of business entities to replace the former rules and regulations, which had become extremely
complex through the years of interpretation and forced limited partnershipsto attempt to avoid
corporate characteristics (such as free transferability of ownership interests, perpetua dura-
tion, etc.) to avoid being reclassified as a corporation for tax purposes.> Under the new regu-
lationslimited partnerships are treated as partnerships, even though the structure of the limited
partnership may include many similarities to a corporation, unless the limited partnership af-
firmatively electsto betreated asacorporation for tax purposes. One reason that alimited part-
nership may want to be treated as a corporation is that the business will require significant
capital accumulation for expansion, and the partners do not want to be taxed personally on the
annual income of the business because they need to leave all of the available money in the
business for expansion. Taxation as a corporation requires that the partnership pay corporate
taxes on income, but the individual partners do not have to use other personal fundsto pay in-
dividual taxes. Under the new regulations, a limited partnership is automatically taxed as a
partnership if

1. the limited partnership is properly formed under state law as a business entity;

2. the limited partnership is not engaged in certain businesses that must be taxed as corpo-
rations, such as insurance companies, banks, and other businesses that are owned by
governments; and

3. the limited partnership does not elect to be taxed as a corporation.

Limited partnerships formed prior to 1997 that have been taxed as partnerships will continue
to be so taxed as long as there is a reasonable basis for that tax classification, the partners re-
port their taxes under the partnership rules, and the Internal Revenue Service has not chal-
lenged the limited partnership’s right to use the partnership classification for tax purposes.

FORMATION AND OPERATION
OF A LIMITED PARTNERSHIP

With the singular, but extremely important, exception of the limited partnership certificate, the
formation of alimited partnership is the same as the formation of a general partnership. Thus,
licensing requirements have identica application to this form of business, and other state for-
malities must be observed. The agreement plays an even more important rolein alimited part-
nership and should give specia attention to the idiosyncrasies of the limited partnership.

Name

Therevised statute governing the name of the limited partnershipisvery similar to statutesreg-
ulating corporate names. The name of the limited partnership must be stated in the limited part-
nership certificate (the public filing), and the name of the limited partnership must contain,
without abbreviation, the words limited partnership, which should give notice to the world of
the limited liability of certain of the firm’s partners.> Some states permit the use of abbrevia-
tions, such as L.P. or Ltd., although at least the latter may cause some confusion with corpo-
rate organizations, which are also permitted to use the words Limited or Ltd. If the limited
partnership registers as a limited liability limited partnership to protect the general partner
from personal liability for the partnership obligations, the name of the limited partnership must
contain some acknowledgment that the partnership has full limited liability. An abbreviation
of registered limited liability limited partnership (R.L.L.L.P) isusually required.

The name usually may not contain any word or phrase indicating or implying that the part-
nership isorganized other than for apurpose stated in its agreement or certificate, and the name
may not be the same as or deceptively similar to the name of any corporation or other limited
partnership organized or qualified under the laws of the local jurisdiction.

The name of the limited partnership may be reserved by anyone attempting to organize the
limited partnership or intending to qualify aforeign limited partnership in the state. (See Exhibit
4-3, Reservation of a Limited Partnership Name.) The normal period for the reservation of a
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Exhibit 4-3.

Reservation of a Limited
Partnership Name

Secretary of State

Re: Reservation of limited part-
nership name for iproposed
name]
Ladies and Gentlemes:

Enclosed please find my check in the amountof 8 to cover the
cost of reserving the following limited partnership name for a period of 120 days
in your records:

i i

Iintend to organize a domestic limited partnership using said name.

Please acknowledge receipt of this reservation of lmited parinership name
and your acceptance of this reservation by receipting and returning to me the
enclosed copy of this fetter in the enclosed self-addressed envelope.

Thank you for your anticipated assistance.

Sincerely,

[Signatire]

nameis 120 days, and the reservation usually may be extended for an additional 60 days. More-
over, similar to corporate law, limited partnership law allows the reserved limited partnership
name to be transferred by an appropriate notice of transfer.*®

Both the old and new laws contain a provision designed to avoid confusion of persons do-
ing business with a partnership as to the identity of the general and limited partners. The use
of alimited partner's surname in the name of the limited partnership is prohibited if the lim-
ited liability of that partner is to be maintained, unless (1) the partnership has a general part-
ner with the same name, or (2) the business had been carried on under a name including the
limited partner’s surname before that person became a limited partner. Thus, a limited part-
nership composed of Ron Williams and Charlie Langhoff as general partners and Mary
Williams, Scott Charlton, and Bob Thompson as limited partners could use the name
“Williamsand Langhoff, Limited Partnership,” based on the first exception, even though Mary
Williams is a limited partner. Similarly, if Charlie Langhoff subsequently became a limited
partner, the firm could continue under the name “Williams and Langhoff, Limited Partner-
ship,” under the second exception. The new uniform act has removed that restriction and per-
mits the use of alimited partner’s name in the firm name.

The Partnership Agreement

The partnership agreement isdefined in the current law asany valid agreement, written or oral,
of the partners as to the affairs of the limited partnership and the conduct of business. (The
agreement should be written, but the definition permitsthe use of an oral agreement.) The orig-
inal act did not refer to the partnership agreement at al, and appeared to assume that al im-
portant matters would be set forth in the certificate of limited partnership. Under modern
practice, however, it is common for partners to enter into a comprehensive partnership agree-
ment, only part of which isincluded in the certificate, which is filed as a matter of public no-
tice. The certificate has gained less and | essimportance in subsequent revisions of thelaw. The
revised act originally provided that the certificate would be the source of public information
concerning the addition and withdrawal of partners and capital and any other important issues
concerning the structure of the partnership that might be important to creditors and others do-
ing businesswith the partnership. In subsequent revisionsto the revised act and in the new uni-
form act, the certificate is relegated to simply confirming the addresses and identity of the
partnership and the general partners. All other issues are now left to be included in the part-
nership agreement.>®

Preparation of the limited partnership agreement usually is based upon the expressed de-
sires of the proposed general partners, since limited partners play a passive role in the forma



tion and operation of the business. The basic form of the agreement resembles a general part-
nership agreement, since the limited partnership includes at least one general partner. All con-
siderations specified in the checklist proposed for general partnerships (see “Formation and
Operation of a General Partnership” in Chapter 3) should be considered in the drafting of the
limited partnership agreement, especially when more than one general partner will managethe
business.

Severa special matters, raised by the specific statutory rulesthat govern limited partnerships,
also should be addressed in the agreement. The following checklist is designed to be used in ad-
dition to that provided in Chapter 3 to draft a complete limited partnership agreement.

Checklist

1. Provide for the filing and recording of a certificate of limited partnership and other nec-
essary documents in the appropriate places.

Certificate of Limited Partnership

A Certificate of Limited Partnership created hereby shall be recorded in accordance with the Limited
Partnership Act in each state in which the Partnership may establish a place of business. In addition, the
General Partner shall file and publish any other notices, certificates, statements, or other instruments re-
quired by any provision of any law of the state in which the partnership is organized or is qualified to do
business.

2. State provisions for the admission of additional limited partners.

Admission of Additional Limited Partners

Subject to any other provision of thisAgreement, after the formation of the Partnership, a person may be
admitted as an additional Limited Partner with the written consent of the General Partner and the execu-
tion by the additional Limited Partner of a counterpart of this Agreement.

3. State provisions for the admission of transferees of limited partners.

Admission of Transferees of Limited Partners

Subject to the other provisions of this Agreement, a person who has received a valid written transfer of
apartnership interest in this Partnership, including atransferee of a General Partner, may becomealLim-
ited Partner in the Partnership by a specific grant of authority from the transferor to the transferee of the
right to become a Limited Partner in the Partnership. In addition, prior to admission of the transferee as
aLimited Partner in the Partnership, the General Partner may require such opinions of counsel asare nec-
essary or desired in the sole discretion of the General Partner, to determine that the transfer of the inter-
est in the Partnership from the transferor to the transferee does not violate any federal or state securities
law, or affect the tax consequences of the Partnership. The transferee shall also be required to execute a
counterpart of this Agreement prior to admission as a Limited Partner.

4. Provide that any new partners must agree to be bound by the terms of the partnership
agreement.

Additional Partners Bound by Agreement

Notwithstanding any other provisions of this Agreement, before any person is admitted or substituted as
aLimited Partner, he or she shall agree in writing to be bound by all of the provisions of thisAgreement.

5. Providefor additional capital contributionsby limited partnersif desired, and describe any
restrictions or limitations on additional capital contributions.
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Limitation on Additional Capital Contributions

After theinitial capital contributions have been paid, Limited Partners may be required to contribute their
proportionate share of the capital of this Partnership or such additional sums of money or property as
shall be determined to be necessary by the General Partner to meet operating expenses of the Partnership
when funds generated from Partnership operations are insufficient to meet such expenses. However, Lim-
ited Partners shall not be required to contribute more than twenty percent (20%) of their initial capital
contributions as additional capital.

6. Describe therights of limited partners to withdraw or reduce their capital contributionsto
the partnership. In addition, if limited partners will have the right to demand or receive
property other than cash in return for a contribution, describe the circumstances under

which such property would be distributed.

Withdrawal and Return of Capital

No Limited Partner shall have the right to withdraw or reduce hisor her contribution to the capital of the Part-
nership without the consent of the General Partner. No Limited Partner shal have theright to bring an action
for partition against the Partnership. No Limited Partner shall have the right to demand or receive property
other than cashinreturn for hisor her contribution. No Limited Partner shall have priority over any other Lim-
ited Partner, either asto the return of hisor her contribution of capital or asto profits, losses, or distributions.

7. Although the modern uniform acts have become completely permissive concerning lim-
ited partner’s participation in management of the business, current states' laws still usu-
ally restrict the limited partners from participation in the control of the business. To avoid
any questions about the limited liability of alimited partner, it is best to restrict the lim-

ited partner’s participation in typical management activities.

Role of Limited Partner

Except as otherwise provided in the Agreement, aLimited Partner shall have no part in or interferein any
manner with the conduct or control of the business of the Partnership, and shall have no right or author-
ity to act for or by the Partnership. The Limited Partner of this Partnership will be permitted, if agreed
by the General Partner, to perform the following acts on behalf of the Partnership:
1) acting as a contractor for or agent or employee of the Limited Partnership or of the General Part-
ner or being an officer, director, or shareholder of the Corporate General Partner;
2) consulting with and advising the Genera Partner with respect to the business of the Limited Partnership;
3) acting as a surety for the Limited Partnership or guaranteeing or assuming one or more specific
obligations of the Limited Partnership;
4) taking any action required or permitted by the laws of the state under which the Partnership was
organized or qualified to bring or pursue a derivative action in the right of the Limited Partnership;
5) requesting or attending a meeting of partners; and
6) proposing, approving, or disapproving, by voting or otherwise, one or more of the following matters:
i) the dissolution and winding up of the Partnership;
ii) the sale, exchange, lease, mortgage, pledge, or other transfer of all or substantially all of the
assets of the Limited Partnership;
iii) the incurrence of indebtedness by the Limited Partnership other than the ordinary course of
its business;
iv) achange in the nature of the business;
V) the admission or removal of a General Partner;
vi) the admission or removal of aLimited Partner;
vii) atransaction involving an actual or potential conflict of interest between the General Partner
and the Partnership or the Limited Partners;
viii) an amendment to the Partnership Agreement or Certificate of Limited Partnership;
ix) the approval of capital contributionsin excess of $100,000; and
X) the location of the Partnership’s offices within this state.



8. Describe in some detail the rights, powers, and obligations of the general partner, and the
extent to which management may be del egated.

Rights, Powers, and Obligations of the General Partner
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The management and control of the Partnership and its business and affairs shall rest exclusively with the

General Partner who shall have al the rights and powers which may be possessed by a general partner
by law, and such rights and powers as are otherwise conferred by law or are necessary, advisable or con-
venient, to the discharge of its duties under this Agreement and to the management of the business and

affairs of the Partnership. Without limiting the generality of the foregoing, the General Partner shall have

the following rights and powers:

a) to spend the capital and net income of the Partnership in the exercise of any rights or powers pos-

sessed by the General Partner hereunder;

b) to acquire, purchase, hold, and sell real estate and lease the same to third parties and to enter
into agreements with others with respect to such activities, which agreements may contain such
terms, provisions, and conditions as the General Partner in its sole and absolute discretion shall

approve;

¢) to borrow money to discharge the Partnership’s obligations, or to protect and preserve the assets
of the Partnership, or to incur any other indebtednessin the ordinary course of business and to pledge

all or any of the Partnership’s assets or income to secure such loans;
d) to employ abusiness manager or managers to manage the Partnership’s affairs;

€) to executeleases, licenses, rental agreements, and use agreements, on behalf of the Partnership, of

and with respect to all or any portion of the real property; and

f) to delegate all or any of its duties hereunder, and in furtherance of any such delegation to ap-
point, employ, or contract with any person it may in its sole discretion deem necessary or desir-

able for the transaction of the business of the Partnership, which persons may, under the

supervision of the General Partner: administer the day-to-day operations of the Partnership;
serve as the Partnership’s advisers and consultants in connection with policy decisions made by
the General Partner; act as consultants, accountants, correspondents, attorneys, brokers, escrow
agents, or in any other capacity deemed by the General Partner necessary or desirable; investi-
gate, select, and on behalf of the Partnership, conduct relations with persons acting in such ca-
pacities, and enter into appropriate contracts with, or employ, or retain services performed or to

be performed by, all or any of them in connection with the real estate; perform or assist in the
performance of such administrative or managerial functions necessary in the management of the

Partnership and its business as may be agreed upon with the General Partner; and perform such
other acts or services for the Partnership as the General Partner, in its sole and absol ute discre-

tion, may approve.

9. Describe any limitations or restrictions on the general partner’s powers.

Limitations on General Partner’s Powers

The General Partner shall not, without the written consent or ratification of the specific act by the Lim-

ited Partners:

a) make, execute, or deliver any assignment for the benefit of creditors, or sign any confession of

judgment on behalf of the Partnership;

EXAMPLE

b) possess partnership property or assign its rights in specific partnership property for other than a

Partnership purpose;
¢) actin contravention of the Agreement;

d) conduct any act that would make it impossible to carry on the ordinary business of the Partner-

ship;
€) admit a person as a general partner; or

f) permit acreditor who makes a nonrecourse |loan to the Partnership to acquire any interest in prof-

its, capital, or property of the Partnership other than as a secured creditor.
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10. Describetherightsof limited partners, consistent with the limited partners' passiverolein
the partnership.

Rights of the Limited Partners

Limited Partners shall have the right to:
a) have the Partnership books kept at the principal place of business of the Partnership or such other
place as designated by the General Partner, and to inspect and copy any of them in accordance with
this Agreement;
b) obtain from the General Partner any information concerning the financial condition of the Part-
nership by requesting the same with 72 hours’ written notice and meeting with the General Partner to
obtain such information during normal business hours of the Partnership; and
c) receive a copy of the Limited Partnership’s federal, state, and local income tax returns for each
year within 120 days after the close of the Partnership’s fiscal year.

11. Describe any rights that will be granted to the limited partners to remove and replace the
genera partner. Since the limited partners cannot take active part in management without
losing limited liability, their failure to designate anew general partner should requirealig-
uidation of the partnership.

Removal of General Partner

Limited Partners shall have the right to remove the General Partner, by written vote or written consent
signed and acknowledged by at |east ninety percent (90%) of the then outstanding limited partnership in-
terests, and given to the General Partner within thirty (30) days prior to the effective date of removal ac-
cording to the following:
a) removal of the General Partner shall be effective upon the substitution of the new General Partner.
b) concurrently with notice of removal or within thirty (30) days thereafter by notice similarly given,
the Limited Partners shall designate a new General Partner.
c) substitution of anew General Partner shall be effective upon written acceptance of the duties and
the responsibilities of General Partner hereunder. Upon effective substitution of a new General Part-
ner, this Agreement shall remain in full force except for the change in General Partner, and the busi-
ness of the Partnership shall be continued by the new General Partner. The new General Partner shall
thereupon execute, acknowledge, file, and publish, as appropriate, amendments to the Certificate of
Limited Partnership and Trade Name Affidavit.
d) failure of the Limited Partners to designate a General Partner within the time specified herein or
failure of a new General Partner so designated to execute written acceptance of the duties and re-
sponsibilities of General Partner hereunder within ten (10) days after such designation shall require
the liquidation of the Partnership as provided in this Agreement.

12. For ease of management of the partnership, each limited partner may grant a power of at-
torney to the general partner to execute documents to maintain limited partnership statusin
his or her name. This practice avoids the nuisance of locating all limited partners to obtain
their signatures for documents that need to be filed to properly maintain the partnership. Un-
der the revised and new uniform acts, only general partners are required to sign the limited
partnership certificate. However, most local laws are still based upon the original act and the
unamended revised act, so administrative requirements such as these should be considered.

Each of the Limited Partners hereby irrevocably constitutes and appoints the General Partner as true and
lawful attorney-in-fact for such Limited Partner with power and authority to act in his or her name and
on his or her behalf in the execution, acknowledgment, filing, and recording of documents, which shall
include the following:
a) aCertificate of Limited Partnership and any amendment thereto, under the laws of the State of Col-
orado or the laws of any other state or other jurisdiction in which such certificate or any other amend-
ment is required to be filed;




Limited Partnership 103

b) any other instrument that may be required to befiled or recorded by the Partnership under the laws
of any state or by any governmental agency; or which, in the General Partner’s discretion, it is advis-
ableto file or record; and

¢) any document that may be required to effect the continuation of the Partnership, the admission of

an additional or substituted Limited Partner to the Partnership, or the dissolution and termination of

the Partnership, provided that such documents are in accordance with the terms of the Partnership

Agreement.

Such Power of Attorney (i) shall be a special power of attorney coupled with an interest, shall be
irrevocable, and shall survive the death of the Limited Partner; (ii) may be exercised by the General
Partner for each Limited Partner by a facsimile signature of the General Partner or by listing all of
the Limited Partners executing any instrument with a single signature of the General Partner acting
as attorney-in-fact for all of them; and (iii) shall survive the delivery of any assignment by the Lim-
ited Partner of the whole or any portions of his or her interest except that where the assignee of the
whole thereof has been approved by the General Partner for admission to the Partnership as a substi-
tuted Limited Partner, the Power of Attorney shall survive the delivery of such assignment for the sole
purpose of enabling the General Partner to execute, acknowledge, and file any instrument necessary
to effect the substitution.

13. Describe any limitations to be placed on the transfer of limited partnership interests.

Transfer of Limited Partnership Transferable I nterests

No heir, successor, donee, assignee, or other transferee (including apartner’s spouse) of the whole or any
interest in aLimited Partner’ stransferableinterest in the Partnership shall have the right to become a sub-
stituted Limited Partner in place of hisor her assignor unless all of the following conditions are satisfied:
a) Upon receipt of a bona fide offer to purchase a limited partnership transferable interest in an
amount at least equal to or greater than the minimum subscription amount required by the securities
laws in the respective states where the transferor and transferee reside, the holder of the transferable
interest shall communicate the offer to the General Partner. The General Partner shall have aright of
first refusal to purchase the transferabl e interest according to the price and terms of the bona fide of -
fer, which option must be exercised within thirty (30) days from the date of first receipt of the notice
of said bona fide offer. In the event that the General Partner failsto exercise its option hereunder, the
Limited Partner may transfer hisor her transferableinterest upon the same termsasthe offer and upon
satisfaction of all other requirements of thisArticle.
b) Thewritten instrument of assignment that has been filed with the Partnershipisfully executed and
acknowledged and setsforth the intention of the assignor that the assignee become a substituted Lim-
ited Partner in his or her place.
¢) The assignor and assignee execute and acknowledge such other instruments as the General Part-
ner may deem necessary or desirable to effect the substitution, including the written acceptance and
adoption by the assignee of the provisions of the Agreement.
d) Recordation of an amendment to the Certificate of Limited Partnership in accordance with the
Colorado Limited Partnership Act.
e) Payment by the transferor of all reasonable expenses of the Partnership connected with the trans-
fer, including, but not limited to, legal fees and costs (which costs may include, for example, the cost
of obtaining opinion of counsel as to the transferability of the interest or of filing any amendment to
the Certificate of Limited Partnership).
f) The consent to the transfer in writing by the General Partner.

14. Describe any limitationsto be placed upon partnership loans or other transactions of busi-
ness with alimited partnership.

Limitations on Partnership Loans

No Partner, General or Limited, may lend money to the Partnership on a basis that is |ess favorable than
the Partnership may obtain from independent financial institutions. All Partnership loans shall bear in-
terest at arate not to exceed the prime lending rate of the Partnership’s principal financial institution, and
shall provide for repayment no earlier than six months after the date of the loan.

EXAMPLE

EXAMPLE

EXAMPLE
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15. Describe any voting procedures and rights that are desired for the various partners.

Voting Rights of Partners

The General Partners shall be permitted to vote on all matters respecting the business of the Partnership.
The Limited Partners shall be entitled to vote on all mattersthat are referred to them by the General Part-
ners for their approval. In any vote of the Partnership, the matters submitted to the vote of the Partners
shall be approved by a majority of the vote of the General Partners, with the General Partners voting as
aclass, and a mgjority of the Limited Partners, with the Limited Partners voting as a class.

16. Provide for the admission of additional general partners, if desired, with a procedure that
is different from the consent of all partners of the partnership.

Admission of General Partners

Additional General Partners may be admitted to the Partnership by the majority vote of the Limited Part-
ners.

17. Providefor any limitations of the general partner’sliability to the partnership or to thelim-
ited partners. It is not possible to limit the liability of the general partner to outsiders, but
the partnership agreement may regulate claims among the partners.

Limitations on Liability of General Partner

The General Partner in this Partnership shall not be liable to the Partnership or to the Limited Partners
except for acts of gross negligence and willful misconduct.

The Limited Partnership Certificate

A traditionally troublesome formality associated with the limited partnership is the certificate,
which has to be properly filed and maintained to ensure limited liability for the limited part-
ners. Failureto properly file and amend the certificate when necessary prevents recognition of
the limited partnership, and all partners are treated as though they belonged to a general part-
nership. Recognizing that the failure to maintain the certificate of limited partnership could ac-
cidentally cause a change in the status of the partners, the drafters of the revised and new
uniform acts substantially minimized the importance of the certificate in the most recent
amendments. The policy of therevised act isto place greater emphasis on the terms of the part-
nership agreement, and to permit the certificate to be simply public notice of matters the gen-
era partners desire to make known and the public needs to know.

Content Many existing limited partnerships that were formed under the original Uniform
Limited Partnership Act are operating with certificates of limited partnership that resemble a
corporation’s articles of incorporation (see Exhibit 44, Limited Partnership Certificate).
These certificates, in some respects, are more specific and revealing about the structure of the
agreement among the partners. Infact, in many cases, the partnerssimply filed thelimited part-
nership agreement as the certificate of limited partnership.

Under current law, theinformation contained in the certificate of limited partnership is sub-
stantially simplified, requiring only the following (see Exhibit 4-5, Limited Partnership Cer-
tificate [Revised Uniform Limited Partnership Act]):

1. name of the limited partnership;
2. address of the office and name and address of the agent for service of process (discussed
later in this section);
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Exhibit 4-4.

COMMONWEALTH OF VIRGINIA Limited Partnership
LPA-T3.11 STATE CORPORATION COMMISSION Certificate (Virginia)
(07/03)

CERTIFICATE OF LIMITED PARTNERSHIP
This certificate of imited partnership is presented for filing pursuant to § 50-73.11 of the Code of Virginia.

1. The name of the limited parthership is

2. The post office address, inchuding the street and number, if any, of the specified office where the records
shall be maintained pursuant to § 50-73.8 of the Code of Virginia is

{rurmberistreet)

{eity OF towr} {ptatel {ziry

3. A The initial registered agent's name s
B. The registered agent is {mark appropriate box):

{1y an INDIVIDUAE. who is a resident of Virginia and
i 1a geners! partner of the limited parinership.
[ 1an officer or director of a corporation that is a general partner of the limited parinership,
I 1agenersl pariner of & general pariner of the imited parinership.
[ }amember or manager of & fimited lability company that is a general partner of the limited
parinership.
I 1atrustee of a trust that is & general partner of the limited partnership.
{ 1amember of the Virginia State Bar,
OR
{2y | adomestic of foreign stock or nonstock corporation, limited liability company o registered
mited Sability partnership authorized {0 transact business in Virginia,

4. The business address of the initlal registered agent is:

{nmhersteeet)

VA .
{city or own} {2ip}

which s located in the | Jcify or [ } county of

5. The name, business address and SCC 1D # (if assigned) of each general pariner:

inamne and SCC H) £, if assigned)

{straet address) {eity or town} {staie} =i

{name and SCC D ¥, ¥f assigned)

{sireat address) (oity o tonn) {slnde) Ty

Check and complete if applicable:

[ 1 The following general partner(s) is (are) serving, without more, as a general parther of, o as a partner in
& parinership which is a general partner of, a domestic or foreign mited parinership which does not
otherwise ransact business in this Commonwealth pursuant to § 50-73.61 andfor § 13.1-757 of the Code
of Virginia:

[OVER)

name and business address of each general partner;

latest date upon which the limited partnership isto dissolve; and

any other matters the general partner has determined to include in the certificate of lim-
ited partnership.>’

gk w

All states have some combination of the original act and the amended revised act asthelo-
cal requirements for certificates of limited partnership. In each case, local law must be care-
fully reviewed to ensure that the certificate contains the required information.
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Exhibit 4-4.

(continued)

£, The iatest date upon which the limited parinership is 1o be dissolved and its affairs wound up is

7. Signature({s} of alt general partner{s}.

(sighature} [printed name) {date}

{signature} (printed name) {date}

isignature} {printed name} {datel
INSTRUCTIONS

The certificate must be in the English language, typewritten or printed in back, legible and reproducible. See
§ 50-73.17 of the Code of Virginia, The document must be presented on uniformily white, opague paper, free
of visible watermarks and background jogos.

You can download this form from our wobsite at www.state va.usfsccidivisioniciidindex. him.

The name of the limited partnership must contain the words "Limited Parinership” or "z Limited Partrership,”
the ahbreviation "L.P." or "LP," provided, however, thatif the limited parinership is also applying for registered
brmitedd Habllity parinership status pursuant fo § 8073132 of the Code of Virginia, the name must include
aither {1} {&) the words “limited partnership” or "a limited parnership” or the abibreviation "L.P." or "LP" and
{b} the words "Registered timited Liability Parinership” or "Limited Liability Parfnership,” the abbreviation
'RLLPY or "LLP.] or the designation "RLLP™ or "LLP," or (2} the words “"Registered Limited Liability
Limited Partnership” or "Limited Liabiity Limited Partnership,” the abbreviation "R.LLLPY or "L.LL.P or the
designation "RULLP" or "LLLP." See § 50-73.2 of the Code of Virginia.

The specHied office i the location at which a cument Bst of the full name and last known address of each
geraral partner of the lmited partnership is kept, as well as the other lirited parinership information and
records specified in § 50.73.8 of the Code of Virginia,

The address of the specified office must include & street address. A rural route and box number may only be
used € no street address is associsied with the specified office’s location. A post office box is only
acceptable for townsicities that have a population of 2, 000 or less if no sireet address or rural route and box
number is associated with the specified office’s location.

A registered Hmited ability partnership may not serve as its own registered agent.

The address of the registered agent's business office must include a street address. A rural route and box
number may oply be used if no street address is associated with the location of the registered agent's
business office. A post office box is only acceptable for towns/cities that have a popudation of 2,000 or less if
no street address or rural rocte and box number s assoclated with the iocation of the registered agent's
business office. Set forth the name of the county or independent city in which the office is physically located.
Courties and independent cities in Virginia are separate local jurisdictions.

This certificate must include the SCGC 1D # of each general pariner that is of record with the State Corporation
Commission.

This certificate must be sigred by all of the general partners.  Any person may sigh a ceriificate by an
attorney.in-fact. Each person signing this statement must! set forth his printed name next  or benesth his
signature. A person signing on behalf of a goreral pariner that is a business entity should set forth the
business entity's name, his or her printed narme, and the capacity in which he or she is signing on behalf of
the business entity. As provided in § 50.73,158 C of the Code of Virginia, the execution of this certificate
by a general partner constitutes an affirmation under the penalfies of perjury that the facts stated
herein are frue.

Submit the original, signed certificate to the Clerk of the State Corporation Commission, P.CQ. Box 1197,
Richmond, Virginia 232181187, {Street address: 1300 East Main Street, Tyler Buiiding, 1 ficor, Richmond,
Virginia 23218, along with a check for the filing fee in the amount of $100.00, payable to the State
Corporation Commission. PLEASE DO NOT SEND CASH. i you have any questions, please call {804}
374-9733 or toll-free in Virginia, 1-886-722-2551,

Registered Office and Agent The benefit to the public and to local government agencies
of adesignated office for business records and an agent for service of process has long been
recognized for corporations. An agent for service of process on the limited partnership must
be an individual resident of the state and must be continuously maintained by the limited part-
nership. The limited partnership also must specify an office, which need not be its place of
businessin the state, where records of the partnership will be maintained.® At this office, the



partnership isrequired to keep a current list of all partnersin a phabetical order; a copy of the
certificate of limited partnership and all amendments; copies of the partnership’s financial
statements and federal, state, and local income tax returns for three years; and copies of any
effective written partnership agreement. The records maintained at the registered office must
include a description of the capital contributions of each partner, the times when additional
capital contributions will be required, the right of a partner to receive a distribution that may

{REVISED UNIFORM LIMITED

PARTNERSHIP ACT)
We, the undersigned, for the purpose of forming a limited partnership
pursuant to the Revised Uniform Limited Partnership Act as set forth in sections

of the Code, hereby certify:
1. Name. The name of the partnership is
2. Character of Business. The character of the business to be carried on is to
engage in the business of
3. Address and Agent. The address of the offlce of the partnership is , and the
agent for service of process upon the parinership is
4. Members. The name and the business address of each member of the

partnership are as follows:

Nagme Business Address Type of Member
{General]

{Limited]

[Limited]

5. Initial Contribuiion of Each Partner. The amount of cash and a description
and staternent of the agreed value of other property or services contributed by
each partner are as follows:

Description of Agreed Value of
Name Cash Property or Services Property or Services

6. Additional Contribations. The times or events that will require additional
contributions to be made by each pariner are as follows:

7. Assignment of a Limited Pariner’s Interest. Each limited pariner is given the
right to substifute an assignee as contributor in his or her place, provided that
the assignment is approved by the general pariners.

8. Termination of Membership. With sixty (60} days’ written notice to the
general pariners, any member of the partnership mayv ferminate his or her
membership in the partnership and receive a full distribution of his or her
partnership interest in cash, provided, however, that no such distribution shal}
be made uniess the assets of the partnership exceed the liabilities of the
partnership on a ratio of at least 2:1.

9. Distributions. The partners may receive from the partnership from time to
time such property of the partnership, inciuding cash, as may be agreed upon by
the general partners.

10. Return of a Capital Coniribution. The general partners may, from time to
time, as they agree, distribute to the other partners such portions of the capital
contributions of the other partners as the general partners may deem appropri-
ate.
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Limited Partnership
Certificate (Revised
Uniform Limited
Partnership Act)
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Exhibit 4-5.

(continued)

1. Pissolution. The parinership shall be dissolved and its affairs wound up
uypon the happening of any of the following:
a. unanimous agreement by ali members;
b. death, insanity, disability, or retirement of a general pariner without a
successor general pariner being elected within 90 days;
¢. sale or disposition of substantially al! of the partnership property; or
d. any event which, in the opinion of the general pariners, prevents the
partnership fom carrying on its ordinary business.
12. Continuation of Business. Notwithstanding any event of dissolution, the
remaining members of the parinership may continue the business of the
partnership without liguidation of the partnership by electing a successor or
replacement general partner within 90 days from the event that causes the
dissolution.
13, Other Matters

Date this day of . 20
[Signatures of general and limited pariners]
Subscribed and sworn to before me this ....4ay of ..o A L —
Notary Public

include part of the contributions, and any events upon which the partnership will be dissolved.
If these items are contained in the written partnership agreement, separate records do not have
to be maintained for such matters. These records are subject to inspection and copying by any
partner upon reasonable request during normal business hours.

Filing Most states designate the office of the secretary of state as the repository for the cer-
tificate. A few statesrequire asinglefiling of the certificate in the office of the county clerk in
the county in which the partnership’s principal place of businessis situated. Even fewer states
require filing in both places. New York requires publication once aweek for six weeksin two
newspapers of general circulation in the county, one of which should be in the city in which
the partnership is located. The appropriate state statue should be carefully reviewed in any
case. Moreover, if the partnership intends to do business in more than one location, appropri-
ate multiple filings should be made to avoid any question of compliance with these important
provisions.

Amendments During the course of operating alimited partnership, several situations may
require that the certificate be amended. Much information is required in the certificate of lim-
ited partnership under the original act, so amendments frequently are required under local laws
following that statute.>®

Under the revised and new law, the certificate may be amended at any time the general part-
ners decide to add or delete information that is optionally included, and must be amended
whenever a general partner is aware that a statement in the certificate is false or that circum-
stances have changed to make a statement inaccurate. An amendment must be filed within
thirty days after a new general partner is admitted, an old general partner withdraws, or the
business has been continued after a general partner has withdrawn.®

The amending statement (see Exhibit 4-6, Amendment of Limited Partnership Certificate)
must state the name of the limited partnership, the filing date of the certificate, and the con-
tents of the amendment. It must be signed by at |east one general partner and by any new gen-
eral partner. In jurisdictions that operate under the original act, signatures of limited partners
are required on the amendment. To avoid the nuisance of locating and obtaining the signature
of each limited partner (or of a new general partner), the partnership agreement may grant a



STATE OF DELAWARE
AMENDMENT TO THE CERTIFICATE OF
LIMITED PARTNERSHIP

The undersigned, desiring to amend the Certificate of Limited Partnership of

pursuant to the provisions of Section 17-202 of the Revised Uniform Limited Partnership
Act of the State of Delaware, does hereby certify as follows:

FIRST: The name of the Limited Partnershipis

SECOND: Article of the Cetificate of Limited Partnership shall be amended as
follows:

IN WITNESS WHEREOF, the undersigned executed this Amendment to the Certificate
of Limited Partnership on this day of ,A.D.

By:

General Partner(s)

Name:

Print or Type

power of attorney to an existing general partner to enable that partner to sign amendments on
behalf of other partners.®

Even under the revised act, the amendment procedure is cumbersome and may be annoy-
ing. The detailsfor which alimited partnership amendment is required are even more specific,
especialy under the original statute, than the details for which a corporate amendment is re-
quired. For example, a corporation does not have to amend its articles of incorporation every
time it acquires a new shareholder or loses a director, but the limited partnership may be re-
quired to amend for analogous changesin personnel.

Cancellation of the Certificate When the limited partnership is dissolved and winding
up has commenced, or when there are no more limited partners, the certificate of limited part-
nership must be cancelled. Since the limited partnership was formed in a public manner by
filing the certificate, it should be dissolved with the same formality. A certificate of cancel-
lation (see Exhibit 4—7, Statement of Cancellation) is provided for this purpose, and it must
be signed by all general partners.®? If no certificate of cancellation is filed—as when, for ex-
ample, limited partnership isinsolvent and the partners have dispersed without observing dis-
solution formalities—the limited partnership may be administratively dissolved by the
secretary of state (for not filing annual reports, if required by local 1aw) or simply remains as
a dormant business entity.
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Exhibit 4—6.

Amendment of Limited
Partnership Certificate
(Delaware)
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Exhibit 4-7.

Statement of Cancellation
(Idaho)

CERTIFICATE OF
CANCELLATION OF
LIMITED PARTNERSHIP

(Instructions on back of application)

1. The name of the limited partnership is:

2. The date its certificate of limited partnership was filed with the Secretary of State:

3. The limited partnership hereby cancels its certificate of limited partnership.

4. The effective date of cancellation, if other than the date of filing, is:
(Leave blank if effective date is to be date of filing, or specify afuture date.)

5. The reason for the cancellation is:

6. Other matters (optional):

7. Signatures of all general partners:

Signature

Typed Name
Signature
Typed Name Secretary of State use only

Signature

cellation LP.pmé

Typed Name

Signature

Typed Name

=
%
£
S
=
5
g
5

The certificate of cancellation is required when there is a dissol ution of the partnership, but
only if the partnership has commenced a procedure to wind up its affairs. A technical dissolu-
tion may occur under a number of situations, such as the death of a general partner; however,
such a situation does not necessarily require that the partnership be liquidated. The agreement
may allow the business to continue with an existing additional general partner or with thelim-
ited partners’ appointment of another general partner. Consequently, only the commencement
of the winding up of the partnership requires a certificate of cancellation. If the businessisto
be continued following a dissolution, a certificate of cancellation need not be filed.

Foreign Limited Partnerships

The modern uniform acts have borrowed a number of corporate rules providing for the quali-
fication and registration of foreign limited partnershipsin other states. Any foreign limited
partnership (defined as a partnership formed under the laws of some other state) must register
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Office Lse Cml! EXh i bit 4_8-
cekl e Registration of Foreign L . .
202 North Carson Street Limited Partnership Application for Registration
Carson City, Nevada 89701-4201 (PURSUANT TO NRS 88.570) i imi
(775) 634 5708 of a Foreign Limited

Partnership (Nevada)

Important: Read attached instructions before completing form

Date Formed State or Country where authorized
4.
Name
, NEVADA ____
Physical Street Address City Zip Code
Additional Mailing Address City State Zip Code

This Fareign Limited Partnership hereby undertakes o keep a list of the names and addresses of the limited partriers
and their capital contributions at this office until its registration in Nevads is cancelled or withdrawn,

In the evant the above-designated Agen! for Sarvice of Process resigns and is not rap or the agen!'s authorily has
besn revoked or the agent cannal be found or served with axevelse of reascnable diigence, then the Secretary of State
is hereby appainted as the Agent for Service of Process.

Street Address City 3 State Zip Code
6.
1.
Name
Street Address City State Zip Code
2.
Name
Street Address CH State Zip Cocl_e
7. Name and
of General Partner | Name Signature
making Statement: | hereby declare and affirm under the penalties of perjury that | am a General Partner in the above-named Foreign
Limited Parnership and that the fon of this application for regi: fon is my act and deed and that the facts stated
herein are true.
8. Certificate of
& nee o | hereby accept appointment as Resident Agent for the above named Foreign Limited Partnership
Appointment of
Resident Agent:
Authorized $|gna1ure of RA, or OnBahall of RA. 'Campshy Date
This form must be accompanied by appropriate fees. See affached fee schedule. Hevada Secratary of Statn Form FOREIGNLPREG190.01

Revised on: 1214102

with the secretary of state before transacting business in a new state (see Exhibit 4-8, Appli-
cation for Registration of a Foreign Limited Partnership).®®

An application for registration as a foreign limited partnership must contain the following
items:

1. name of the foreign limited partnership and, if different, name under which that partner-
ship proposes to register and transact businessin the new state (including the words Lim-
ited Partnership as part of the name);

2. state and date of the partnership’s formation;

3. name and address of any agent for service of process who is either a resident of the new
state or an entity formed under the laws of and or qualified to do businessin the new state;

4. appointment of the secretary of state of the new state as the agent of the foreign limited
partnership if the otherwise appointed agent can no longer be found;

5. address of the partnership’s office;

6. name and business address of each general partner; and
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7. address of the office at which the list of names and addresses of the limited partners and
their capital contributions may be found—The foreign limited partnership must commit
to keep those records available until its registration in the foreign state is withdrawn.®*

There are requirements for amendments to the registration certificate and for cancellation
of registration when the partnership ceases to do business in the foreign state.%

A foreign limited partnership that transacts business without registration in a state op-
erating under the modern actsis prohibited from maintaining any action, suit, or other pro-
ceeding in a court of that state until registration has occurred. However, mere failure to
register does not affect any contract or act the foreign limited partnership conducts in the
new state, nor does it affect the limited liability of limited partners in the new state.®® For
example, if the limited partnership between Michael Crouch, as general partner, and Rob-
bie Schwarz, as limited partner, were formed in Delaware and bought and operated an
apartment building in Maryland, it would be required to register to do business asaforeign
limited partnership in Maryland. If Michael failed to register the partnership under the laws
of Maryland, the partnership could not sue any of its tenants for past due rent in Maryland
until it completed its registration in that state (and, if necessary, paid any fees or penalties
assessed for failure to register). However, the contracts with its tenants, such as apartment
leases, are valid under Maryland law, and Robbie’s status as a limited partner and his right
to limited liability are secure, notwithstanding the fact that the partnership has not properly
registered in Maryland.

Derivative Actions

Asyouwill learnin Chapter 6, stockholders of acorporation el ect directorsto manage the busi-
ness and legal affairs of the corporation. In some cases, the directors may fail to act to enforce
thelegal rights of the corporation. In such circumstances, the stockholders may maintain alaw-
suit to enforce the rights of their corporation. Because they are owners of the business, if the
business has been legally injured, the owners may sue on behalf of the business to recover the
damages suffered. Such an action is called aderivative action, since the stockholders are su-
ing not for injury to themselves as individuals but rather to enforce rights derived from their
ownership of theinjured entity. A similar relationship existsin alimited partnership, wherethe
general partner is expected to manage the business and legal affairs of the limited partnership
for the benefit of all partners. However, alimited partner never expressly had the right to bring
a derivative action under the original uniform act, and many cases have considered whether
limited partners are entitled to bring derivative actions, with diverse results. The revised laws
expressly permit alimited partner to bring an action in the right of the limited partnership to
recover a judgment in its favor if the genera partners with authority to do so have refused to
bring the action or if an effort to cause the general partnersto bring such an actionisnot likely
to succeed.®’

For example, in the limited partnership with Michael Crouch as general partner and Rob-
bie Schwarz aslimited partner, if Michael has|eased one of the partnership’s apartmentsto his
fiancé, Heather, and Heather has failed to pay the rent for several months, the partnership has
aright to collect therent under theterms of Heather’slease. Michael, asgeneral partner, should
enforce the partnership’s rights against Heather, but he may be reluctant to do so. Before the
revised act, Robbie may not have been able to enforce the claim against Heather on behalf of
the partnership and may have been limited to a claim against Michael for breaching his fidu-
ciary duty as general partner to the partnership in not pursuing the partnership’s rights. Under
the revised act, however, Robbie, as alimited partner, may bring alawsuit derivatively on be-
half of the limited partnership to enforce the partnership’s rights against Heather and recover
the past due rent from her.

The provisions for derivative actions under the revised and new uniform acts are similar to
those under state corporate laws. The partner bringing the action must have been a partner at
the time of the transaction that is the subject of the lawsuit, and must be a partner at the time
of bringing the action. The partner must attempt to have the general partners bring the action
on behalf of the partnership, and must state with particularity in acomplaint what actionswere
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taken in that regard. If a partner is successful in prosecuting a claim on behalf of the partner-
ship and obtains a judgment, compromise, or settlement of the claim, that partner may be
awarded reasonable expenses, including attorneys’ fees, for bringing the action.%®

KEY TERMS

limited partnership
safe harbor activities

event of withdrawal
foreign limited partnership

derivative action

WEB RESOURCES

The limited partnership agreement is the principal docu-
ment required for the formation of a limited partnership.
Like the general partnership, if the parties want to form a
limited liability limited partnership, registration forms are
available from a public filing officer, usually the Secretary
of State, toregister the limited liability limited partnership.

Various sources exist for sample partnership agreements
that may be tailored to the specific desires of the client. In
addition to the sites mentioned under “Web Resources” for
General Partnershipsin Chapter 3, limited partnership form
templates are available on the following sites:

<http://www.partner shipkit.com>
<http://www.secur e.us egalfor ms.com>
<http://www.legaldocs.com>

Access to state laws regarding licensing and regulatory
requirements may be obtained through the Legal Informa-
tion Institute maintained at the Cornell Law School:

<http://www.law.cor nell.edu>

Theuniform laws of partnership, including the original
Uniform Limited Partnership Act, the Revised Uniform
Limited Partnership Act with Amendments, and the Uni-

CASES

ZEIGER V. WILF

333 N.J.Super. 258, 755 A.2d 608
July 19, 2000

LESEMANN, JA.D.

This case offers a virtual primer in the Byzantine relation-
ships among various forms of business organizations em-

form Limited Partnership Act of 2001 aso can be ac-
cessed through the Legal Information Institute:

<http://www.law.cor nell.edu>

The National Association of Secretaries of State main-
tainslinksdirectly to the offices of the Secretaries of State
in al states. Most states requiring registration of limited
liability limited partnerships provide forms for that pur-
pose through the Secretary of State or Department of
Commerce Web sites. These can be accessed through

<http://www.nass.or g>

Tax forms, including the federal income tax returns
and schedules, and the Classification of Entity tax elec-
tions may be accessed on line through

<http://www.ir s.gov>

Searching and locating trade names can be accom-
plished through various services offered on the Internet.
Most of these services charge a fee for useful searches.
They include

<http://www.tmexpr ess.com>
<http://www.trademar k-sear ch-ser vices.com>

ployed in a modern venture capital project. It includes a
limited partnership, a corporation, a general partnership
and several sophisticated individuals al involved in the
proposed redevel opment of ahotel/office building in down-
town Trenton. It also demonstrates the significance of lim-
ited individual liability which isakey reason for employing
some of those entities, and the inevitable risk that antici-
pated rewards from such a venture may not be realized.

At issue here is an argument by which plaintiff, a seller
of the property to be renovated, was to receive a “consult-
ant fee” of $23,000 per year for sixteen years. The pay-
ments, however, ceased after two years. A jury found the
redevelopers (a limited partnership and a corporation) li-
ablefor those payments, and an appeal by those entities has
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now been abandoned. As aresult, the matter now focuses
on plaintiff’s claim that Joseph Wilf, theindividual who led
the various defendant entities, should be held personally li-
able for the consultant payments and that such liability
should also be imposed on a general partnership owned by
Wilf and members of his family.

Thereisno claim that Wilf personally, or his general part-
nership, ever guaranteed the consultant payments or that
plaintiff ever believed Wilf had made such guarantees. Nor is
thereaclaim that plaintiff did not understand at all times that
he was contracting only with a limited partnership and/or a
corporation, and not with Wilf personally or with his general
partnership. For those reasons, and also because we find no
merit in various other theories of individual liability advanced
by plaintiff, we affirm the summary judgment entered in fa-
vor of Wilf individually, and we reverse the judgment against
Wilf’s family-owned genera partnership.

The property in question was a rundown hotel on West
State Street in Trenton located near several State govern-
ment buildings. In or shortly before 1981, plaintiff Shelley
Zeiger and his associate, Darius Kapadia, purchased the
property with the intention of renovating and operating the
hotel. They undertook some renovation and began opera-
tions but could not obtain sufficient financing to complete
the project.

In or around March 1985, Steven Novick, an experi-
enced developer, approached plaintiff concerning a possi-
ble purchase of the property. Novick believed the building
could be successfully renovated and operated as an office
building, (with perhaps some hotel facilitiesincluded), par-
ticularly if he could lease some or all of the office space to
the State. Richard Goldberger, another experienced devel-
oper, soon joined Novick in the project, as did another as-
sociate, said to have considerable contacts within the State
government. Plaintiff was also well known in Trenton gov-
ernmental and political circles.

As the negotiations proceeded, Novick brought defen-
dant Joseph Wilf into the picture. Wilf was described as a
“deep pocket partner,” whose financial means could help
insure the success of the project. He was also awell known
and successful real estate developer and soon became the
leader and primary spokesman for the purchasing group.
Novick and Goldberger generaly deferred to Wilf during
the negotiations and structuring of the transaction.

On February 17, 1987, the negotiations culminated in a
contract with a purchase price of $3,840,000 for thereal es-
tate, a liquor license, and miscellaneous assets connected
with the hotel’s operation. The contract was signed by a
corporation formed by the purchasers, known as Gold-
berger, Moore & Novick, Trenton, No. 2, Inc., (hereinafter,
“Trenton, Inc.” or “the corporation”).

As the deal was finally struck, the parties also agreed
that plaintiff would receive a“ consulting fee” of $27,000
per year payable monthly for sixteen years. While plain-
tiff was to provide assistance when requested, it is clear

that he was not expected to devote much time or effort to
the project. The agreement specified he would not be re-
quired to spend more than two days per month in consul-
tations. Plaintiff claims the consultation payments were,
in reality, an additional part of the payment price,
structured as they were to provide tax benefits to the
Novick/Goldberger/Wilf group. In addition, plaintiff was
to receive from the project two and one half percent of
“annual net cash flow after debt service”

Closing took place on March 4, 1986. Trenton, Inc., was
the purchaser and also signed the consultant agreement with
plaintiff. The contract documents authorized the corporation
to assign its property interests, aswell asthe consulting con-
tract, to another entity, and on the day following closing the
corporation did that by assignment to a limited partnership
named Goldberger, Moore & Novick, Trenton, L.P, (here-
inafter “ Trenton L.P” or “the limited partnership”).

The limited partnership then began the anticipated
renovation and operation of the hotel/office building.
Trenton, L.P. consisted of one general partner—the cor-
poration just referred to (Trenton, Inc.), which owned 4.9
percent of the limited partnership. In addition, it had four
limited partners: an entity known as Midnov, owned by
Novick and Goldberger, which held a 42.7 percent inter-
est; another entity known as Capitol Plaza Associations
(CPA), controlled by Wilf and his family and described
further below, which also owned 42.7percent; GeorgeAl-
banese, aformer State official, who held a5.1 percent in-
terest; and plaintiff Shelley Zeiger who owned a 4.9
percent interest.

The stock of Trenton, Inc., was owned fifty percent by
Midnov (Novick and Goldberger’s entity) and fifty percent
by CPA (the Wilf family entity). Goldberger became presi-
dent of Trenton, Inc.; Wilf was vice president; Novick was
secretary/treasurer, and Bernadette Lynch was assistant
secretary.

Thus, al of Wilf's interests in both the limited partner-
ship and the corporation were held through his family en-
tity, CPA. CPA was a general partnership and defendant
Joseph Wilf was one of the general partners. While other
family members were also general partnersin CPA, Joseph
Wilf was clearly its guiding and dominating force.

Shortly after closing, Trenton, L.P. began its attempts to
secure both stateleasesfor the property and a9.5 million dol-
lar mortgage to finance the required renovation. Wilf wasthe
leader in that operation ashewasin all aspects of the project.
He maintains that in doing so, he was functioning as vice
president of the corporation, which was the only general
partner of the limited partnership. In substance, he claims
that the limited partnership was operating (asit wasrequired
to do) through its general partner. Since that general partner
was a corporation, the corporation was, in turn, operating in
the only way that a corporation can operate: by the actions of
its officers and agents. He maintains further that Goldberger
and Novick soon abdicated most responsibility and simply



stopped functioning as corporate officers—a claim not dis-
puted by plaintiff. Thus, Wilf says, it wasleft to him to func-
tion as the responsible corporate officer.

Both the limited partnership and the corporation operated
informally. There were few, if any, corporate meetings, reso-
[utions or minutes. Wilf was less than meticulous in affixing
his corporate title to documents or other papers which he
says he signed as an officer of the corporate general partner.
Significantly, however, plaintiff makes no claim that at any
time he thought Wilf was operating in some other capacity,
or that he believed Wilf or CPA were undertaking any per-
sonal responsibility or liability for any part of the project.

The limited partnership began making the monthly con-
sultation payments to plaintiff in early 1986, and it contin-
ued to do so for approximately two years. In March 1988,
however, the paymentswere stopped at Wilf’sdirection. An
additional $12,000 was paid in May 1989 (which repre-
sented almost all the amount then due to plaintiff), but
thereafter no further payments were made. Wilf said at the
time that the money was needed for the renovation project
and that (alone among all the participants), plaintiff was
contributing nothing to the project. Plaintiff complained to
Novick, and Novick promised to discuss the matter with
Wilf. Novick did so, but Wilf continued to maintain that
plaintiff should receive no further payments and thus, no
further payments were made. Wilf subsequently acknowl-
edged that he was not familiar with the terms of the con-
sultation agreement or plaintiff’s rights thereunder.

* * %

Eventually, the project failed. The limited partnership
and the corporation filed bankruptcy, as did Novick indi-
vidually. On July 19, 1993, plaintiff sued Wilf, claiming
that Wilf had become the “surviving partner and owner of
the partnership assets’ pertaining to the “purchase and
transfer of” the hotel, and that he was in default respecting
payment of plaintiff’s consulting fees.

* * %

[P]laintiff claimsthe limited partnership statute imposes
genera partner liability on Wilf because he functioned as
the operating head of the parties’ renovation project. We
find the claim inconsistent with both the policy and the lan-
guage of the statute.

A basic principle of the Uniform Limited Partnership
Law (1976), N.J.SA. 42:2A-1t0 -72, isadifferentiation be-
tween the broad liability of a general partner for the obliga-
tions of alimited partnership (see N.J.SA. 42:2A-32b), and
the nonliability of alimited partner for such obligations. See
N.J.SA. 42:2A-27a. Preservation of that distinction and pro-
tection against imposing unwarranted liability on alimited
partner has been a consistent concern of the drafters of the
Uniform Act on which our New Jersey statute is based, and
has been described as “the single most difficult issue facing
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lawyers who use the limited partnership form of organiza-
tion.” See Revised Unif. Limited Partnership Act Prefatory
Note preceding § 101, U.L.A. (1976) (hereinafter “Com-
missioners Report”). Indeed, the history of the Uniform
Limited Partnership Act, and thus the evolution of our New
Jersey statute, shows a consistent movement to insure cer-
tainty and predictability respecting the obligations and po-
tential liability of limited partners. The framers of the Act
have accomplished that by consistently reducing and re-
stricting the bases on which a general partner’s unrestricted
liability can beimposed on alimited partner. Under the pres-
ent version of the Uniform Act, the imposition of such lia
bility (absent fraud or misleading) is severely limited. Our
New Jersey statute (as discussed below) reflects that same
philosophy in the provisions of N.J.SA. 42:2A-27a.

The original version of the ULPA was adopted in 1916.
That enactment dealt with the question of a limited part-
ner’s liability in one short provision. In Section 7 it said,

A limited partner shall not become liable as ageneral part-
ner unless, in addition to the exercise of hisrights and pow-
ers as limited partner, he takes part in the control of the
business.

In 1976, the original ULPA was substantially replaced
by a revised version (on which the New Jersey statute is
based) which “wasintended to modernize the prior uniform
law.” See Commissioners Report Prefatory Note preceding
Section 101. One of the ways that modernization was ef-
fected was by a new Section 303, which replaced the old
Section 7, and was adopted virtually verbatim as Section 27
of the New Jersey statute. Section 303 reads as follows:

[A] limited partner isnot liable for the obligations of alim-
ited partnership unless. . ., in addition to the exercise of his
[or her] rights and powers as alimited partner, he[or she]
takes part in the control of the business. However, if the
limited partner’s participation in control of the business
is not substantially the same as the exercise of the powers
of a general partner, he [or she] is liable only to persons
who transact business with the limited partnership with ac-
tual knowledge of his participation in control.

The Commissioners Report in the comment to Section
303 states:

Section 303 makes several important changes in Section 7
of the 1916 Act. . . . The second sentence of Section 303(a)
reflectsawholly new concept. . . . It was adopted partly be-
cause. . . it was thought unfair to impose general partner’s
liability on a limited partner except to the extent that a
third party had knowledge of his participation in control of
thebusiness. . ., but also (and more importantly) because
of adetermination that it is not sound public policy to hold
alimited partner who is not also ageneral partner liablefor
the obligations of the partnership except to persons who
have done business with the limited partnership reasonably
believing, based on the limited partner’s conduct, that heis
agenera partner.

Following that 1976 version, more limitations on alim-
ited partner’s liability came in 1988, with a series of “Safe
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Harbor” amendments, virtually all of which were adopted
inNew Jersey. See N.J.SA. 42:2A-27b. The Commissioners
Report explained the reason for those additions to Section
303 of the Uniform Act:

Paragraph (b) is intended to provide a “Safe Harbor” by

enumerating certain activitieswhich alimited partner may

carry on for the partnership without being deemed to have
taken part in control of the business. This “Safe Harbor”
list has been expanded beyond that set out in the 1976 Act

to reflect case law and statutory developments and more

clearly to assure that limited partners are not subjected to

general liability where such liability isinappropriate.

Although plaintiff argues that Section 27 of the New Jer-
sey statute imposes ageneral partner’sliability on Wilf (and
CPA) because Wilf took “ part in the control of the business,”
we are satisfied that the argument has no merit. To accept it,
and impose such liahility on the facts presented here, would
reverse the evolution described above and create precisely
the instability and uncertainty that the drafters of the ULPA
(and the New Jersey Act) were determined to avoid.

Plaintiff’s argument rests on Wilf’s key role in the reno-
vation project. Wilf acknowledges that role, but argues that
his actions were taken as avice president of Trenton, Inc.—
the corporation which was the sole general partner of Tren-
ton, L.P. Wilf arguesthat sincethe corporationisan artificial
entity, it can only function through its officer see Printing
Mart- Morristown v. Sharp Electronics Corp., 116 N.J. 739,
761, 563 A.2d 31 (1989), and that is precisely what he was
doing at al times when he acted concerning this enterprise.
Wilf also pointsto the “ Safe Harbor” provisions of N.J.SA.
42:2A-27btoreinforce hisclaim that hisactionsheredid not
impose general partner liability upon him.

We agree with that analysis. As noted, the 1988 “ Safe
Harbor” provisions set out a number of activities which, un-
der the statute, do not constitute participating in “the control
of " abusiness so astoimpose agenera partner’sliability on
alimited partner. The provision to which Wilf particularly
refersis subsection b(6) of section 27, which provides that,

b. A limited partner does not participate in the control of
the businesswithin the meaning of subsection a. solely by[ ]

(6) Serving asan officer, director or sharehol der of acor-
porate general partner;

That provision clearly applies here and essentialy un-
dercuts plaintiff’s argument: while plaintiff claims that
Wilf’s activities constitute “control” of the activities of
Trenton, L.P, the statute says, in just so many words, that
those activities do not constitute the exercise of control.

In addition to the “ Safe Harbor” protections, section 27a
itself sharply limits the circumstances under which the exer-
cise of “control” could lead to imposition of general partner
liability on alimited partner. It first providesthat if alimited
partner’s control activities are so extensive asto be * substan-
tially the same as’ those of ageneral partner, that control, by
itself, issufficient to imposeliability: i.e., if alimited partner
acts “the same as’ a general partner, he will be treated as a
general partner. However, but for that extreme case, mere
participation in control does not impose liability on alimited
partner. Such liability may be imposed only as to “persons
who,” in essence, rely on the limited partner’s participation
in control and thus regard him as ageneral partner.

That limitation of liability to those who rely on alim-
ited partner’s exercise of control is critical to a sound
reading of the statute. It is consistent with the series of
amendments from 1916 to now, which have been de-
signed to insure predictability and certainty in the use of
the limited partnership form of business organization. To
reject plaintiff’s claim of liability would be consistent
with that view of the statute. To accept the claim would
inject precisely the instability and uncertainty which the
statute is designed to avoid.

* * %

We are satisfied that, were we to find individual liability
against Wilf because of his“control” here, we would be en-
couraging precisely the instability and uncertainty which
are anathemato widespread use of thelimited partnership as
a business entity. The modern, sound view, epitomized by
the ULPA, the New Jersey statute and the well reasoned de-
cisions discussed above is in the other direction: to curtail
thethreat of personal liability unlessthereis some“reliance
on the part of the outsider dealing with the limited partner-
ship.” Therewas no such reliance here, and thereisno basis
for imposing personal liability on Wilf.

EVANSv. GALARDI
546 P.2d 313 (Cal. 1976)
SULLIVAN, JUSTICE

The factsare not in dispute. EI Dorado isalimited partner-
ship formed for the purpose of owning and managing cer-
tain rea property in the City of South Lake Tahoe,
Cadlifornia, and of constructing, owning and managing a
motel on the premises. Eventually, a motel known as the

Rodeway Inn was built. When the partnership was formed
inJune 1969, plaintiff and defendantswerethelimited part-
ners and entitled to receive al of the partnership net prof-
its. The genera partner at all times material herein was a
California corporation known as El Dorado Improvement
Corporation which operated the motel and whose stock ini-
tially was owned entirely by plaintiff and defendants. Ray-
mond Haley was the president of the corporate general
partner and in this position was charged with the over-all



management of the business and with the supervision of its
large number of employees.

About September 15, 1970, plaintiff, defendants and El
Dorado Improvement Corporation entered into awritten con-
tract whereby plaintiff agreed to sell and defendants agreed to
purchase for the sum of $50,000 al of plaintiff’s right, title
and interest in the limited partnership and all of plaintiff’s
stock in the corporate general partner. Defendants executed
and delivered to plaintiff their promissory note for the full
amount of the purchase price. Therespective obligationswere
undertaken by the parties asindividuals, and not in their sta-
tus as limited partners or shareholders of the corporate gen-
eral partner. El Dorado was not a party to the agreement of
purchase and sale and did not sign either the agreement or the
promissory note. Asaresult of thistransaction, defendants as
limited partnersin El Dorado each became entitled to 50 per-
cent of its net profits, if any, and became the owners of al of
the stock of the corporate general partner.

Defendants defaulted on the promissory note and about
April 2, 1971, plaintiff brought an action against them in
their individual capacity to recover on it. Ultimately judg-
ment was entered in favor of plaintiff and against defen-
dantsindividually in the sum of $60,008.15.

On May 9, 1973, plaintiff obtained a writ of execution
for the full amount of the judgment, and instructed the
Sheriff of EI Dorado County to levy execution upon the
Rodeway Inn and to place a keeper there to collect the re-
celipts of the business until the judgment was satisfied.

* * *

Plaintiff does not dispute that the legal title to the Rode-
way Inn and to the money receipts generated by the motel is
vested in El Dorado. Rather, he asserts that since defendants
in their capacities as limited partners are each entitled to
one-half of the net profits, they together in fact own the en-
tire equitable and beneficial interest in El Dorado’s assets.

* * *

We begin our analysis by observing that as a general
rule“[a]ll goods, chattels, moneys or other property, both
real and personal, or any interest therein, of the judgment
debtor, not exempt by law . . . are liable to execution.”
(Code Civ.Proc., § 688.) Thus, the initial and most im-
portant question confronting usis whether defendants, in
their capacities as limited partners, have any interest in
the assets of El Dorado as such which renders these as-
sets potentially subject to execution in satisfaction of a
personal judgment against defendants. In answering this
guestion, we find it helpful to discuss briefly some of the
basic principles underlying the law governing limited
partnerships.

The form of business association known as a*limited
partnership” was not recognized as common law and is
strictly a creature of statute. [Citations omitted] It can
generally be described as atype of partnership comprised
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of one or more general partners who manage the business
and who are personally liable for partnership debts, and
one or more limited partners who contribute capital and
share in the profits, but who take no part in running the
business and incur no liability with respect to partnership
obligations beyond their capital contribution. (Corp.
Code, § 15501; 2 Barrett & Seago, Partners and Partner-
ships, Law and Taxation, supra, Limited Partnerships,
8 1. p.482; 2 Rowley on Partnership, supra, Limited Part-
nerships, § 53.0, p.549.) The obvious purpose underlying
legislative recognition of thistype of business entity was
to encourage trade by permitting “a person possessing
capital to invest in business and to reap a share of the
profits of the business, without becoming liable generally
for the debts of the firm, or risking in the venture more
than the capital contributed, provided he does not hold
himself out asageneral partner, or participate actively in
the conduct of the business.” (Skolny v. Richter, supra,
124 N.Y.S. 152, 155; see also Clapp v. Lacey (1868) 35
Conn. 463, 466.)

The California Legislature first legitimated limited
partnerships in this state in 1870 by enacting a “special
partnership” statute (Stats.1869-1870, ch. 129, p.123).
These provisions were subsequently repealed in 1929,
when the Legislature adopted the Uniform Limited Part-
nership Act. Among other things, this act sets forth with
considerable specificity the rights and obligations of the
general and the limited partners, including a detailed de-
scription of their proprietary interest in the business. With
certain specified limitations, the general partner has all of
the rights and powers enjoyed by partnersin “non-limited”
partnerships. (8 15509.) Thus, by referenceto the Uniform
Partnership Act (8 15001 et seq.), his property rights in-
clude: “(1) his rights in specific partnership property,
(2) hisinterest in the partnership, and (3) his right to par-
ticipate in the management.” (8 15024, italics added.) In
sharp contrast, the limited partner is given no property in-
terest in the specific partnership assets as such. Rather, he
is entitled, among other things, “to receive a share of the
profits or other compensation by way of income, and to the
return of his contribution as provided in Sections 15515
and 15516.” (§ 15510, subd. 2.)

Thisunwillingness on the part of the L egislatureto grant
the limited partner a property interest in the specific assets
owned by the partnership, while at the same time providing
for such aninterest in the general partner, compelsthe con-
clusion that the limited partner has no interest in the part-
nership property by virtue of his status asalimited partner.
Thus, such assets are not available to satisfy a judgment
against the limited partner in hisindividual capacity. (Code
Civ.Proc., § 688.)

While our research has disclosed no reported California
decision which has considered this question, we note that
our conclusion in thisregard finds ample support in the de-
cisions of our sister states and of the federal courts as well
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asinvarioustreatises and other legal authorities. [Citations
omitted)]

Thus, in a case substantially identical to the one at
bench, the New York Court of Appeals held that a sheriff
lacked the power and jurisdiction to sell property owned
by a limited partnership in execution of a judgment
against a limited partner. In so holding, the court rea-
soned: “The interest of Harris [the limited partner] in the
property of alimited partnership can hardly be said to be
an interest in the property of the firm. He advanced to the
firm asum of money, which heisentitled to receive back,
with interest, at the termination of the partnership; he is
also entitled to a share in the profits; but he is to no fur-
ther extent the owner of the property. Upon payment of
these claims, the property would belong to the general
partners” (Harris v. Murray, supra, 28 N.Y. 574, 86
Am.Dec. 268, 270.)

Quite apart from the lucid statutory language and the
overwhelming weight of authority, the very nature of the
limited partner’s relationship with the business organiza-
tion indicatesthat he has no property interest in the specific
partnership assets which would render them availableto his
personal creditors. The limited partner is, primarily, an in-
vestor, who contributes capital and thereby acquires the
right to share in the business profits. (See Uniform Limited
Partnership Act, Official Comment, § 1.) His contribution
must be in the form of cash or other property, may not con-
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sist of services (8 15504), and must be specified as to
amount in the partnership certificate. (§ 15502.) His sur-
name may not be used as part of the firm name. (8 15505.)
He may not actively participate in the conduct of the busi-
ness. (8 15507.) Assuming that he complies with these con-
ditions, heisnot liable asageneral partner on businessdebts
and obligations, except to the extent of hiscapital contribution.
(88 15501, 15507.) His death or withdrawal will not dissolve
the partnership (88 15519, 15520, 15521), and he is not a
proper party to proceedings by or against the firm. (8 15526).
In sum, “[t]he most striking feature of the relation of a special
partner to the copartnership is its detached and impersona
character which accentuates sharply its dissmilarity from the
relations of a general partner” (Skolny v. Richter, supra, 124
N.Y.S. at p.155.)

Intheinstant case, it is undisputed that plaintiff’s action
on the promissory note and the ensuing judgment were
against defendants as individuals, and that El Dorado was
not named as a party to the action or as a judgment debtor.
Furthermore, there is no question but that the cash receipts
of the Rodeway Inn constitute an asset owned by El Do-
rado. Therefore, under the principles heretofore discussed,
defendants in their capacities as limited partners had no
property interest in these receipts; accordingly, the receipts
were improperly levied upon in execution of plaintiff’s
judgment against defendants.

* * *

1. Why would a person want to be both a general and a
limited partner at the same time?

2. Compare your state's limited partnership law with the
Revised Uniform Limited Partnership Act of 1976 with
1985 amendments (R.U.L.PA.) and the Uniform Lim-
ited Partnership Act of 2001 (U.L.PA. 2001) and an-
swer the following questions:

a. What may be contributed as capital

(1) by agenera partner under your local law?
(2) by alimited partner under your local law?
(3) by ageneral partner under the R.U.L.PA.?

(4) by alimited partner under the R.U.L.PA.?

b. What must a limited partner do to withdraw from
the partnership under your statelaw, the R.U.L.PA.,
and the U.L.PA. 2001? What does alimited partner
get when he or she withdraws under the respective
acts?

¢. What can alimited partner do if he or shelearnsthat
a limited partnership has not been created and the
limited partner wants to avoid personal limitability

for partnership debts under your state law, the

R.U.L.PA., and the U.L.PA. 2001?

(1) If you were a limited partner in this circum-
stance, would you prefer to be governed by your
state law, the R.U.L.PA., or the U.L.PA. 2001,
and why?

(2) Isit easier to avoid limited liability under your
state law, the R.U.L.PA., or the U.L.PA. 2001
under this circumstance and why?

3. Review section 303 of the R.U.L.PA. and section 303
of the U.L.PA 2001, and review the facts and holding
of Zeiger v. WIf as it applies to Wilf. Under which
statute would you prefer to argue that Wilf isliable be-
cause of his activities on behaf of the partnership?

4. Review sections 701 through 703 of the U.L.PA. 2001.
How, if at all, will this statute change or confirm there-
sult of Evansv. Galardi?

5. How many general partners and how many limited
partners are required for alimited partnership?
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1. Review the Revised Uniform Partnership Act of 1976

with 1985 amendments (R.U.L.PA.). Section 101(9)
permits an oral agreement to form alimited partnership.
Make alist of the provisionsin the R.U.L.PA. that re-
quire a“written” agreement to implement or amend.

. Contact your local public filing office for limited
partnerships (e.g., secretary of state or local corpo-
rate/partnership recording office). Obtain your local
forms for a certificate of limited partnership and an
amendment of the certificate of limited partnership.
Compl ete the certificate form for a partnership that has
your mother asthe general partner, your father and you
as the limited partners, and your address as the princi-
pal place of business of the partnership. Then amend
the certificate to reflect the fact that your cousin just
bought your father’s interest as a limited partner and
has been substituted in his place.

. The investors of Post Petroleum Exploration-93, a
limited partnership formed in January 1993 to engage
in the exploration and drilling of oil and gas, were re-
cently concerned to hear of the death of Roy C. Post,
founder and chair of the board of directors of Post Pe-
troleum, Inc., the corporate general partner of the
partnership. The corporation assured the investors
that the partnership would continue its activities as
before and that, in fact, the remaining members of the
board of directors had decided to expand the drilling
activities of the partnership and would require addi-
tional cash contributions from each of the limited
partners. All limited partners agreed to contribute an
amount equal to their initial contribution of $50,000,

except Paul Fogelberg who said he would like to as-
sign hisinterest in the partnership to his daughter-in-
law, Connie Hendrickson, in Minnetonka, Minnesota,
who would be willing to contribute the additional
cash. Prepare the necessary documents to accomplish
all transactions described that require documentation,
including any documents that would normally be
filed for public record.

Jeb Pitkin and Winifred Alexis have asked you to pre-
pare the limited partnership documents for their new
enterprise, a summer camp for gifted children. The
camp will be called “Camp Runamuck.” At least
$250,000 is needed to open the camp and pay theinitial
expenses. Jeb and Winifred expect to find ten or fewer
investors to contribute that capital. Jeb and Winifred
will serve as the genera partners and will contribute
cash equal to 5% of the amount contributed by the lim-
ited partners when the partnership is formed. They are
willing to pay all cash generated by the business to re-
turn the capital contributions to the limited partners
with a cumulative return of 10% per year before any
amounts are paid to them as general partners, including
their annual salaries of $50,000. Jeb and Winifred will
retain 60% of the profits of the business, and the limited
partners will be entitled to 40% of the profits after ini-
tial capital contributions have been returned in full. If
both Jeb and Winifred are unabl e to continue as general
partners for any reason, they want the partnership dis-
solved and liquidated, regardless of the desires of the
limited partners at the time. Use the sampleform, Form
[-2, in Appendix |, and prepare the documents neces-
sary to form thislimited partnership.
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